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'OFF%CE'OF”EHEIAJT!HNNEY’GE&HﬂiAL‘OF’T!ﬂbAS

- - ., - : AUSTIN
1 GERALD C. MANN
ATTORNEY GENERAL
} Konorable George H. Sheppard

Comptroller of Publio Aooounta
Austin, Toxas

Dear 8ir:. S " Opinion No, 0-4027
: ot -+ Ret' What is the ¢iffere.nce betwoen
a tranafer "to secure the fu-
e . ture poyment of money" which
.. e R is apparently made texedle
s e under the Texas ftock Translaer
.-~ law and the exemption of "en
" apreement evidencing the de-
posit of oertificates as col-
latersl security for money
louned thexreon"%

Yo zre 1n receipt of your letter in whioh you Tee-
quest the opinion of this department on the queation set out
thereln ar Tollows: : .

"l would eppreciate your official opinion
on the following question whioh has been raised
by the National Aesociation of Seourities Lealers, .-
Ino,, Dictriot Committee No., 6, perteining to
Article 15, of House Bill 8, this heing the Stook
Trensfer Teax Laws- A

mvhat is the difference between a
transfor 'to secure the future payment
of nmonsy or the rfuture tranafer of say
auch atogk', whioch is sw»parcatly made
taxable under the anot, and the exenption
of 'an agreement evidencing the deposit
of certiricates as sollateral security
for noney loaned taercon'?"

Jeation 1 of Artiole 15 of House BEill 8, Agta of
the L7th Leglslature, Regular fieanion, cormonly called the
Texas Ttock Tranafur Tax Law, reads 1ln part as follows:

"Seotion 1, There is heredby imposed’ and
. levied a tax as hercinafter provided on all sales,
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~

arrecmonts to sell, or renoranda of sales, and
ell decliverios or transfers of shares, or certi-
Ticatos of stock, or certificates for rights to
stook, or certificates of deposit representing
aa interest in or representing certificates nade
taxable under this Sectlion in any dorestic or
foreign essoclation, compeny, or corporation,

" or certifiostes of interest in eny business con-
- dueted by trusteec or trustices made after the ef=-
footive date hereof, whether nmade upon or shown
by the books of the associetion, company, core '
poration, or trustee, or by any acsignrnent in
blank or dy any delivery of any papers or asfreo-
nent or memorandum or other evidence of sale of
transfer or order for or agreement to buy, wvhether
interrmedlate or rinal, and whether investing the

- . holder with the benerfliclael interest in or lepal

title to such stock or other certifiocate taxadble
hereunler, or with the possession or use thereof -
for eny purpose, or toc secure the future payment
of monecy or the futurc transfer of eny suoch stook,
or cortiricate, . . ." (Underlining ours) .
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In ordeyr to answer the question you ask it is rirst

necessary to oconsider the portion of the tax statute above
quoted viiich taxes tranafersmade to seoure the future paymont

of money.

the particular type of tax levy under considersation.

In order to do 20 1t is necessary to understand

ion No. 0-3594, this departnent oconstrued the nature of the
Tezas ftook Trancfor Tax and stated as Tollowas

" « o It should be ever kept in mind that

the tax laevy under oonslderation is, actually and -

fundamentally, an excise tax upon the privilege
of transferring shares or certificates of stock,
The texrm 'transfert' is used here in its brosd and
conprehensive sense to mean the passins of the

legnl or equitable title to sheres or certificates.

- of stock from one person .to anothexr, by sale or
girt, rether than the narrower meaning of the mere
recording of such transfer upon the stock traansferxr
recogdsor the corporation. « ¢« «" (Underlining
ours : i .

In any ovent'berore 8 tax becomes due there must be

i38
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a{%ranarer as that term is broadly defined in its various phaseé-
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in Seotién 1, supra, There must be a passing of the loeall
or equitable title in shares of stock from one person to
enothor by one of the various means specifiocally enumerated

4n said Section. -

-The Court of Appeals of Mew York in the case of
Phelps' Stokes Fatate vs. Nixon, 118 N. E. 241, considered
the tax levylng section of the New York ftock Transfer Tax,

‘being Section 270 of the New York Tex Law, whioh Section ia

ror all purposes of thls disoussion identical with the tax
levying sectlon of the Texas aot, and the Court steted in
disoussing the type of transfer necessary in order for a
tax to become due on the partiocular transaotion as followst

". « + It 13 such @ transfer as is referred
to in section 162 of the Pérsonal Property lLaw,
- A transfer is defined in the Century Dictionary
-as3 . , )

"tThe oconveyance of right, title or property,
"elther real or personal, from one person to another,
either by sale, by gift or otherwlse,!
" . W
Based on the above discussion, 1t is the opinion
of this department that to come within the term "transfer
to secure the future payment of money” as used in the tax
levying section of the Texaa Stoock Transfer Tax Law, it is
necegssary that there actually be a transfer of either the
legal or equltable title In stock from one individusl to

another. Undor the plain wording of this seootion where suoh‘

8 transfer ococurs, 1t would not be e defense to the payment
of the tax that suoch trensfer was made only for the purpcse
of scouring the future payment of nmoney. The orux of the
question however is that there must actually be a transfer
within the meaning of that term as disoussed above fram one
individual to snother regardless of for what purpose such
transfer is made. : : : SR

Section 1 of Article 15; supra, also oontains the -

following exemption from the tex statute:

", « +» It is not intended by this Article
to impose a tax upon an agreement evi@enoing the
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-deposit of certifioates as collateral security for
noney losned thereon, which certificates are not
aotuelly sold, nor upon such certificates s0 de-~
posited, nor upon transfers of such certificates

en dha 'lnnﬂnh ne a5 noaminns P tha Tandan An
VWY WY AWAMAY A Wa VW S MHWVILSRMYY Wa VMY awikaewvae wWa

from one nominee of the lenfexr to another, pro-
vided the sume continue to bs held by such lender
or noninee or nominees as’ collateral seocurity as
aforesaid, nor upon the retransfer of such certi-
fioates to the borrower, . . «" (Underlining

ours)
The abova quoted exemption of the Texas Stook Trans-

fer Tax Law 1s idoentical word for word with the same exemption

contained in Seotion 270 of the New York Stock Transfer Tex
lew. Apparently the words in sald exemption which distinguish
{1t rro;m a transfer nade taxable are the words “which certiri-

cates are not aotually sold".

In aiscussing the above mentioned exemption, the
Attorney General of New York in an Opinion dated Septenmder 10.
19&0, stated as follows: ‘ _

_ Te o o==A transaotion involvines no sale of a

- stock certificate but a mere transfer snd deposit
thereof as collateral socurity in the neme of the
lender's nominee who endorses the certificate and

" leaves it with the lender does not constitute a
taxable transaction. Upon the Cefault of the bore
rovier and bidding in of the stock by the lender,

- & stook transfer tax is due. Another stock transe
fer tex is due when swh stock is later sold by
the bank. {1940) -Op. Atty. Gen., Decenmber 10."

(Underlining ours)

. The Pederal Stock Transfer Tax is faction 1802 of
Title 26 of the United States Cole Annotated. Saild law cone-
tains a similar excmption to the one disoussed hereln which

reads as follows:
", Trovidod further, That 1t,is not ine- '

a - L ]
tended by this chapter to impose a tax upon an
agrecrnent evidonoing a deposit of certifloates
as collateral seourlty for money loaned thereon,

which certificates are not aotuelly sold, nor upon
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- -the delivery or transfer for such purpoze of ocer-
tificatea s8¢ deposited nor upon the return ‘of stock
loened: . + " (Cecond underlining ours)

This exemption was discussed in the case of Dean
vs., Caldwell &.Gompany. 9 Fed., Sup. 177. The Court steted
a8 follows:

", « » JIf Celdwell & Co. should sell some

~of the securitios pledged to the Bank of Tennessee,
prior to the payment of the indsbtedness for which
they were pledged, it would take them down end sube
. stitute other securitias. laybe there would be a
number of substitutions of scouritles in this man-
ner before the indebtedness was entirely wiped.out,
The transaction weas never considered a sale.

" oe o (Underlining ours)

The last sentence used by the Court is the ono which is the
post relevant to the question discussed heroin., The Court
stated that the transaction was never considered a sale, On
the other hand the Court considers the entire trensaotion as
the pledge or as the deposit of securitlies with no transfer

of eny interest or title in said securitiés to snother indi-
vidual, This seems to be the distinction made by this Federal
Court considering the same exemption to the Federal Stook
Transfer Tax Law. .

" Yie also oall your attention ta tho raot +that tba
¥assachusetts Stock Transfer Tax lLaw and the Pennsylvania
Stook Transfer Tax Law contein czxemptions almost identical

with the one discussed in this question and in each case the .

pertinent feature of the exemption seoms to be that the shares
of stock are merely deposited 88 qollateral security and are
pever eotually sold.

It is the opinion of this department, therefors,
that in the c¢ase where an actual transfer of either the legal
or equitable interesis in shares of stock within the meaning
of the Texas Stook Transfer Tax Law takes place from one in-
dividual to another for the purposes of securing tho future
peyment of money, such transfers would be subjeot to the
Texes Stook Transfer Tex, However, where no such taxable
transfer occurs but the stocks are merely deposited as cole
lgteral security for money losned, we are of the opinion
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thnt suoh deposit or agreement or memorandum mede in oonnege
tion therewltih would not be sudject to the Texas Stook Transe
fer Tax but would come within the exemption disocussed above.

Ve trust that the roregoing is suffiolent to en-
lighten you ia thls matter.

. Yours vory truly

»
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